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IN THE

United States Circuit

Court of Appeals
For the Ninth Circuit

OREGON-WASHINGTON WATER SERVICE
COMPANY, a corporation,

Appellant,

VS.

CITY OF HOQUIAM et al,

Appellees.

OPENING STATEMENT

The reasons for the trial court's decision and de-

cree are not set out in the record, but amici curiae's

counsel undertakes to narrow the grounds to those

mentioned on page 8 of its brief. If, for any reason,

expressed or unexpressed, the decision and decree of

the trial court is right, an affirmance should follow

here.

The brief of counsel restates, in slightly different

language, the argument and assumptions of appel-

lant's counsel and relies mainly upon the same cita-

tion of cases. Each ignores, as we think, the partic-



ular language of Section 28 of the bond franchise

ordinance.

Under this ordinance the town has the right to

purchase the waterworks system at definite inter-

vals of time if it gives at least one year's notice of

its desire to purchase the same. If it did not give

the notice, it had no right to purchase. The giving

of the notice is a condition precedent to the city hav-

ing the right to purchase, as we interpret the ordi-

nance.

This argument is reenforced by the last portion

of Section 28, which reads:

"And every five years after said fifteen years,

said town shall have a like privilege to purchase
the same by giving a like notice to said party or
parties of at least one year."

This suit is brought to compel the city to exercise

its privilege. We contend that the city does not have

this privilege unless it gives a like notice of at least

one year. The ordinance does not say that if the

notice is given the city shall be bound to buy.

The right to purchase fifteen years after the com-

pletion of the waterworks system, if a notice is giv-

en, is the same as the like privilege to purchase by

giving a like notice at least one year before the end

of the five-year interval. Counsel would read into



this section language which is not there. Their ar-

gument is that by implication if the notice of desire

to purchase was given, the city would be bound to

buy

RIGHT TO CONDEMN—DUE PROCESS

The Constitution of Washington, Article I, Sec-

tion 16, provides:

"No private property shall be taken or dam-
aged for public or private use without just com-
pensation having been first made, or paid into

court for the owner."

At the time the franchise ordinance was passed

(in 1898) the Town of Hoquiam had the right:

"Water: (3) To contract for supplying the

town with water for municipal purposes, or to

acquire, construct, repair and manage pumps,
aqueducts, reservoirs or other works necessary
or proper for supplying water for the use of

such town or its inhabitants, or for irrigating

purposes therein."

Session Laws 1893, Chap. 57, Sec. 2.

It also had the right of eminent domain

:

"Section 1. Municipal corporations, except
cities of the first class, are hereby empowered
and authorized to acquire, condemn, take or
damage private property for public corporate
uses, and for such purposes may proceed to ac-

quire, take, or damage the same, in the manner
provided by chapter nine of the laws of 1890,

relating to 'Appropriations of lands by corpora-
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tions, to regulate proceedings for', entitled: *An
Act to regulate the mode of proceeding to ap-
propriate lands, real estate or property, by cor-

porations for corporate purposes, and of ascer-

taining and securing compensation therefor,

and repealing laws in conflict with this act, and
declaring an emergency', approved March 21,

1890."

Session Laws 1893, Chap. 62, p. 135.

Previous to the passage of the franchise ordi-

nance, and in 1896, the State Supreme Court, in Bel-

lingham Bay Railroad Co. v. Strand, 14 Wash. 144,

held that a condemnation proceeding could be dis-

missed at any stage of the proceedings prior to pos-

session taken of the property, and has followed this

rule ever since.

State ex rel Struntz v. Spokane County, 85

Wash. 182, at 188

State ex rel Wash. Pub. Ser. Co. v. Superior

Court, 86 Wash. 155;

State ex rel Moore v. Superior Court, 100

Wash. 481.

State ex rel Wash. Pub. Ser. Co. v. Superior Court,

supra, was a condemnation by a city of the third

class to condemn a waterworks system, and the court

said:

"The condemnor may elect not to pay it at all

and if it so elects the property owner has no
right in the amount of the award."



It was said in State ex rel Struntz v. Spokane

County, supra:

"We know of no rule that compels a party
seeking to condemn land for public use to pro-

ceed with the appropriation when in its judg-
ment the price to be paid is exorbitant. The
cost of construction and other necessary expens-
es are questions which necessarily must be
taken into consideration by the board of county
commissioners before it can determine whether
the financial condition of the county treasury
or the funds available for such purposes war-
rant the construction of a proposed county high-

way, and it is because of this that such a board
is vested with a discretion to determine whether
or not it will proceed; a discretion which cannot
be properly exercised until it has been definite-

ly, or at least approximately, ascertained what
the total cost will be."

The general rule is that at any time before prop-

erty is taken by eminent domain proceedings the

proceeding may be abandoned.

Garrison v. Mayer etc., 21 Wall. 196 @ 205

Kanakanui v. U. S., 244 Fed. 923;

United States v. Dickson, 127 Fed. 774;

10 R. C. L., Eminent Domain, Sec. 199

20 Corpus Juris 1077;

City of Bristol v. Bristol Water Works, 84 Atl.

314 (Conn.)

The argument in City of Bristol v. Bristol Water
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Works, supra, is very pertinent here,

"The excessive cost of a projected public im-

provement may decide the municipal necessity.

The probable cost of purchase of a public utility

should be ascertained by a community before it

finally decides to buy. This would be the course

of ordinary prudence and common sense in the

affairs of an individual; it is similarly the ra-

tional course to pursue in public affairs. The
community ought to have the right to withdraw
from its proposed purchase, if it finds the cost

is out of proportion to the public benefit, or to

its own resources. The procedure of this first

appraisal accomplishes this reasonable protec-

tion of the public interest."

Considering Section 28 in reference to the then

existing law authorizing the city to condemn a water

works system and its right to abandon the proceed-

ings at any stage before it takes the property, what

is meant by the provision that if the town and own-

ers cannot agree to a price to be paid therefor, then

a price to be fixed by due process of law?

We think it means that the owner is not to be de-

prived of its property before determination of the

price, and payment of the price. Due process of

law in such case means that the city may wage a

condemnation suit with all the legal consequences,

which would include the right to abandon the pro-

ceeding at any time before the property is taken.
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Until the property is taken, the owner has not been

damaged. Its rights are protected by the State Con-

stitution and statute which entitles it to a trial by

jury to determine its damages. Being protected by

due process of law, equitable relief should be denied.

Bragg V. Weaver, 251 U. S. 56.

That was a suit by the owner for an injunction

against the taking of property under a statute which

afforded him a right to an appeal and a trial on the

question of the amount of damages. He was pro-

tected by due process of law, and equitable relief

was denied.

1 Rem. Comp. Stat, Section 921 provides a jury

trial in eminent domain proceedings to fix the

award.

TIME MATERIAL

The suit was brought June 1st, 1928, to force the

city to buy property which it had no right to buy,

and under no circumstances had agreed to buy, be-

fore September 30th, 1928.

By Section 12 of the franchise ordinance, comple-

tion of construction was required before September

30th, 1898. The complaint alleges, paragraph V,

that construction was completed in time, thus fixing
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September 29th, 1898, as the date of completion. Sec-

tion 28 gives a right to purchase fifteen years after

completion if notice given of at least one year; and

gives a like privilege every five years thereafter on

giving a like notice of at least one year.

It is argued, page 6, reply brief, that the parties

seemed to have proceeded on the theory that these

periods ran from the approval of the ordinance. The

record does not support this statement. It is also

suggested that the exact date of completion may not

be ascertainable. The allegation of the complaint

annuls the argument. All the provisions as to time

are precise, and not to be undermined by assump-

tion. It is expressly stated that fifteen years after

the completion of the same there shall be a right of

purchase if the notice is given. This notice must be

for at least one year previous to the expiration of

said fifteen years.

The notice given v^as that the city desired to pur-

chase pursuant to the ordinance. This meant that

the city desired to buy the property after September

29th, 1898; at least it v^as not an offer to buy before

that date. The suit is brought to compel the city to

exercise a privilege only, before the date that it can

compel the water company to sell.
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If appellant's argument has any force, the

minds of the parties have never met as to the time

the sale v^as to be made ; appellant insisting that the

sale must be made as of June 1st, 1928, the date suit

was brought, and our notice of desire to purchase

being of the earliest effective date, September 30th,

1928. What is the import of the requirement that

the notice shall be at least one year previous to the

fifteen years? The language is again duplicated

where it is said that every five years after said fif-

teen years, the town shall have a like privilege to

purchase by giving a like notice of at least one year.

A notice of less than one year would be opposed to

the clear terms of Section 28, and yet it is assumed

that time is not material. A notice of 364 days would

not be a notice of at least one year, and if such a

notice was given, it would not be sufficient to clothe

the right to purchase, nor the like privilege to pur-

chase, with the elements of a full option.

Notice of at least one year affords the parties

plenty of time to negotiate. During this interval of

at least one year, the city could determine the iden-

tity of the property, uncover the mains to ascertain

their condition, inspect the vouchers and the arch-

ives of the water company, to determine the age of
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the pipes, arrange for finances by bond issue or oth-

erwise.

SCOPE OF NOTICE

The notice relied on as an election to purchase was

not promissory in form, nor in effect. It was not

the expression of an intention to buy, and was given

because the right and privilege to buy was not com-

plete unless at least a year's notice was given.

As stated in 1 Page, Contracts, Section 77:

"If A. declares to B. that A. intends to act in

a certain way, such declaration of intention may
be so worded as to amount to a promise by A. to

B. to act in accordance with such declaration;

or it may be so worded as to amount merely to

A.'s statement of fact as to his present intention,

and B. may have no right to treat such declara-

tion as a promise."

6 Page, Contracts, Sec. 3280, states:

"If offer and acceptance are lacking, and the

parties have entered into a contract which
would not be good at law, equity will not give

specific performance. Specific performance
will not be given of a declaration of intention as

distinct from a promise."

It is stated in 13 C. J. 289

"The preliminary negotiations leading up to

the execution of a contract must be disting-

uished from the contract itself. There is no
meeting of the minds of the parties while they
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are merely negotiating as to the terms of an
agreement to be entered into. To be final, the

agreement must extend to all the terms which
the parties intend to introduce, and material
terms cannot be left for future settlement."

MUTUALITY OF REMEDY

The city could not maintain a suit in equity to

force the owner to sell because a law remedy exists,

viz : A right to condemn with a jury trial to fix the

damages.

Specific performance suit will not lie where the

legal remedy is sufficient.

Raton Waterworks v. Town of Raton, 174 U.
S. 358;

Templeton v. Warner, 89 Wash. 584;

Pomeroy, Spec. Performance (3rd ed.) Sec. 47.

It is a general principle of equity that to maintain

a suit for specific performance, the remedy must be

mutual, otherwise the relief sought will be denied.

United States v. Noe, 23 How. 312;

Pomeroy, Spec. Performance (3rd ed.) Sec.

163.

Pomeroy, Sec. 163, states the rule thus:

"If, therefore, from the nature or form of the
contract itself, from the relations of the parties,

from the personal incapacity of one of them, or
from any other cause, the agreement devolves
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no obligation at all upon one of the parties, or if

it cannot be specifically enforced against him,

then and for that reason he is not, in general,

entitled to the remedy of a specific performance
against his adversary party, although otherwise

there may be no obstacle arising, either from the

terms of the contract or from his personal stat-

us and relations, to an enforcement of the relief

against the latter individually."

REMEDY AT LAW

The suit is based on an allegation that the price is

to be fixed by due process of law. But this provision

is no more than an agreement to buy at a price to be

fixed by the court. If the seller has any remedy

under such a contract, it is to sue for the reasonable

value of the property agreed to be sold.

An action for the reasonable value of the property

is open to appellant, if a contract in fact exists.

Where there is a legal remedy, equity has no juris-

diction.

Raton Waterworks Co. v. Town of Raton, 174

U. S. 358.

NO RATIFICATION BY BOND ELECTION

The argument for ratification assumes that the

city elected to buy the property instead of merely

perfecting its right to an option by giving at least
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one year's notice of its desire to buy. Even so, the

bond election ordinance does not purport to ratify

the contract assumed to exist.

The ordinance is Exhibit "B" at page 120 et seq.

appellant's brief.

By Section 1, the City of Hoquiam adopts a plan

for the acquisition and construction of a municipal

waterworks system. Item 1 provides that the city

acquire by condemnation and (or) purchase the

existing waterworks system. Item 2 provides for

the condemnation and (or) purchase of other lands.

Item 3 provides that the city acquire by condemna-

tion and (or) purchase other lands. Item 5 provides

that the city acquire by condemnation and (or) pur-

chase a site on which to construct and install ade-

quate sedimentation basin or basins. Item 6 speci-

fies the estimated cost to be $700,000., and provides

for certain bonds and an election held to authorize

the same.

There is no mutuality of the alleged contract in

the ordinance, and no ratification, express or im-

plied. At most, the plan adopted was one to pur-

chase or condemn. The city did not bind itself to do

either, but if bound had the alternative to purchase

or condemn.
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The bond ordinance, and election thereunder, au-

thorized a debt of $700,000. The contract assumed

to exist has no price limit. The bond ordinance also

provided for the purchase or condemnation of other

properties and the construction of another water-

works at a cost not stated, nor determined.

Amici curiae stresses the use of the word "ratifi-

cation" in Rem. Comp. Stat., Sec. 9041, that it implies

a previous purchase. But considering the whole

statute on the subject it has not this meaning. The

statute reads:

"Before the city council of any such city shall,

in the first instance, purchase, acquire, con-

struct or adopt a municipal water system, elec-

tric light system or gas system, the question of

such purchase, acquisition or adoption of any
such system shall first be submitted to vote of

the electors of the city at a special or general

municipal election for adoption or ratification."

This statute lends no support to appellant's theory

that the city council may in the first instance legally

bind the city to purchase and later have such legal

contract ratified by vote of the electors.

The statute. Section 9041, has not yet been con-

strued by the Supreme Court of Washington.

The cases relied on by the other side are not help-

ful and are based on different facts. Thus, Bell v.
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Waynesboro, 45 Atl. 930, was a suit to enjoin a bond

issue to cover contracted indebtedjioss in excess of

the statutory debt limit. An election was held, the

indebtedness ratified, and the bond issue thus be-

came a legal obligation. There was a contract which

could be legally ratified by an election. In our case,

there was no contract and no ratification of a con-

tract. City of Santa Cruz v. Wykes, 202 Fed. 357,

by this court, was a suit to foreclose a mortgage

given by a water company to secure bonds. The

city had purchased the system and had assumed pay-

ment of the mortgage and bonds, thus exceeding the

legal debt limit. Thereafter, by ordinance, an elec-

tion was held to refund the city indebtedness. The

election was successful and this vote operated as a

ratification of the indebtedness and validated the

bonds. Here, also, was a previous contract duly rati-

fied. Again, we contend there was no contract in

our case to be ratified and there was no ratification.

In Youngerman v. Murphy, 76 N. W. 648 (la.)

was involved a contract which was not binding until

approved by an election held for that purpose. The

precise point involved was the right to levy a tax in

advance of entering into a legal contract to purchase

or construct the waterworks system. The court held

they had no necessary relation, and that the tax
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could be levied in advance of a contract by the coun-

cil adopted by the electors. The court pointed out

that if the electors rejected the contract, another

proposition might be formulated which would meet

the approval of the voters.

City of Lexington v. LaFayette Bank, 65 S. W.

943, was also a case of an election to validate a debt

previously incurred.

NO EQUITY

Reduced to its simplest form, Section 28 provides

that the price is to be fixed by due process of law.

That is to say, the owner agrees to sell property at a

a price to be fixed by the court. This is no more than

a promise to sell property at a reasonable value.

It is argued that due process of law permits the

dwner to sue in equity to fix the price and enforce

payment. This assumes that resort to equity to fix

the price was intended by the parties, and also that

the parties can by agreement, express or implied,

provide that a court of equity shall fix a reasonable

price.

Jurisdiction of the court cannot be given by an

agreement to that end.

2 Page, Contracts, Section 724, states:
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"Jurisdiction over a given subject matter can-

not be ek^e^c^ by contract."

The complaint alleges no breach, actual or threat-

ened, by the city. It is based on no controversy be-

tween the parties. There is no justiceable contro-

versy. No equitable circumstances are pleaded.

There is no alleged breach; no refusal of the city to

perform on its part. No allegation that the city is

taking the property without paying for it, or threat-

ens to do so. The action is predicated solely upon

an alleged promise that if the parties could not agree

upon the price, the price was to be fixed by due pro-

ess of law. (Complaint, Paragraph VIII, Tr. 19).

Appellant unwittingly supports our position

where it says, at Page 7, its reply brief: "There is

nothing to show the city is unwilling to take the

property The litigation is necessitated solely

because the parties are unable to agree as to the

price."

The appellant elected to stand on its complaint

and declined an opportunity to file an amended bill.

Had the fact justified, it might have alleged that the

city refused to condemn, or threatened to take the

property without condemnation suit.
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There has been no performance by either party.

The parties are in statu quo. The notice of desire

to purchase served upon Hoquiam Water Company

was not recognized by it, so far as the record shows.

Instead, 83 days thereafter, it^|f sold to the plaintiff.

Not a single equitable circumstance is pleaded and

the action is solely one to recover a price. The city

could not sue for specific performance because it

has a legal remedy by a condemnation suit.

THE APPRAISAL CASES

The water franchise ordinance cases upon which

appellant relies, in every instance had to do with or-

dinances which in express terms granted an option;

and not, as here, granted an option if a notice was

given. In every one of those cases also, it was pro-

vided that the city should give notice of its intention

to buy; when the city expressly gave notice of its in-

tention to buy, it was held to be an acceptance of the

option. There was a clear-cut unconditioned option

expressly granted by the franchise and also a clear-

cut acceptance of the option provided for and exer-

cised by the giving notice of an express intention to

purchase. We have no quarrel with those cases.

There is no similarity in them with the case at bar.
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The only point of identity is that they relate to

waterworks systems.

In every one of those cases also, a method of de-

termining the price to be paid was provided for, a

board of appraisers to appraise the property, the ap-

praisement to be binding upon both parties. In some

of the cases the appraisement was made and the city

declined to pay, and in a specific performance case

was compelled to pay, for the plain reason that it had

exercised the option. In other of the cases, after ac-

cepting the option, either the city or the water com-

pany, refused to appoint the appraiser as provided

for in the franchise, and because of such refusal a

court of equity took jurisdiction of the case to spe-

cifically perform the contract. We do not question

that line of cases that where the parties to a contract

agree upon a particular method of determining the

price as by appraisal, a court of equity in an other-

wise proper case, will require the parties to keep

their engagements, and if need be, will appoint an

appraiser or a master, or order a reference to de-

termine the price or valuation. But we are dealing

with an entirely different state of facts. Here we

have a franchise ordinance, which provides that the

Town of Hoquiam shall have the right to purchase

the water works system upon giving a certain notice
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at a price to be agreed upon and if the parties can-

not agree, then a price to be fixed by due process of

law. This is not an agreement to submit to an ap-

praisal. It means, as we think, that the right to pur-

chase, if a notice is given, may be enforced by the

city by a condemnation suit. Due process of law, as

applied to taking property for public use, usually

means that a condemnation suit shall be waged to

fix the price to be paid, or the damages. It provides

a remedy to the city for the taking of the property

of another, and does not connote the fixing of a price

in any other proceeding.

Respectfully submitted,

W. H. ABEL,

JAMES P. H. CALLAHAN,

Attorneys for Appellees.


